be expected to result in a potentially serious injury.
However/ its defense to the inspectorfs "significant and
substantial" findings is based on the argument that
only an examiner and the person moving the pump would have
any occasion to be in the area on an infrequent and brief
basis, and that the possibility of an accident would be
extremely remote.

At page 34 of his posthearing brief, Helen Mining's
counsel cites several hearing transcript references to support
his assertion that the oncoming foreman (Mitsko) and his
mechanic (DeCarlo) were the only people who would energize
the switchpump assembly.  Counsel asserts that they had
been told that they had to replace the switch before they
could pump water.  Mr. Mitsko is deceased and Mr. DeCarlo
did not testify.

Mr. Plovetsky's testimony is that the oncoming mechanic
and foreman were the only persons who should be responsible
for energizing the power cable (Tr. 217-218) .  However,
Mr. Plovetsky testified that he said nothing to anyone
from the oncoming shift about the facts surrounding the power
cable.  Mr. Skvarch's testimony, at Tr. 249-255, simply
recounts the information he developed during his investigation
of the order, and it seems clear to me that he simply relied
on Mr. DeCarlo's prior self-serving statement that he was
to take the new permissible switchbox into the section.
Further, the statements of the miners on the 12:00 to 8:00
shift, exhibits C-3-B, C-3-C, and C-3-D, attesting to the
fact that the pump was not used on their shift, and that
they knew that a new switch had been ordered, is not relevant
to what the oncoming shift would have done.  Likewise,
the statements by the miners listed in exhibit C-3(e),
that it was not their job to operate pumps, and that they
would not energize one if they thought it was illegal to do
so is not persuasive.  I conclude that since the pump and
switchbox were placed and located in such a position as
to make them readily available for use by someone merely
plugging in the power cable, the possibility of this happening
was not remote.  This is particularly true where it appears that
the area in question was flooded, and that the pump may have
previously been used to pump water in the same area where
the inspector found it when he happened on the scene.

Although it may be true that the amount of methane detected
by the inspector when he observed the pump and switch was
not particularly substantial, given the fact that the mine
does liberate a million cubic feet of methane in a 24 hour
period, should there be any interruption to the ventilation,
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eged violation, it could reasonably
